PURBLIC LAW BOARD Ne. &721

in the Matter of the Arbitration Between:
BURLINGTON NORTHERN SANTA FE
RATIWAY COMPANY NMB Case No. 55
Claim of J. R. Pugh
and Dismissal:

Theft of Time
DUKITED TRANSPORTATION UNICON

STATEMENT OF CLATM: Regquest on behalf of Southern Califormia Brakeman J.
R. Pugh for reinstatement to service with pay for all time lost without
dedguction of cutside earnings, with all seniority rights vmimpaired, with
all fringe benefits intact,

FINDINGS OF THE BOARD: The Board finds that the Carriex and Organization
are, respectively, Carvier and Crganization, and Claimant an employee
within the meaning of the Railway Labor Act, as amended, that this Board
is duly constitubed and has jurisdiction over the parties, claim and
snbject wmatter herein, and that the parties were given due notice of the
hearing which was held on June 14, 2007, at Ransas City, Missouri,
Clajimant was prasent at the hearing. The Board makes the following
additicnal findings: :

The Carrier and Organization are Parties to a collective bargeining
agreement which has been in effect at all times relevant to this dispute,
covering the Carrier’s employees in the Treinman and Yardman crafts. The
Board makes the following additional findings.

The Parties stipulated to the facts presented in Case No. 54, which
was presented to the Board immediately preceding this case.

Claimant wag employed by the Carrier as a Brakeman. He had 39 yeaxs
of service, inecluding prior service as a Conductor. The Carrier does mot
rely on any prior discipline to support the action which is at issue in
this proceeding.

On February 22, 2006, Claimant was assigned as Brakeman on a xoad
Switcher working out of La Mirada, California. His on-duty time was 0715.
Conductor D. A. Bessom (the c¢laimant in Case No. 54} logged on to his
Renegade at 0706 and downloaded information identifying equipment and
lgcations required to perform his duties at 0706. The Reoad Foreman of
Engines observed Claimsnt’s crew at 0720, at 0800, at which time they
were still performing paperwork and conducting a crew safeby briefing,
and again at 0830, at which time the crew had not started working because
they were blocked by ancther crew. The crew was observed Lo have departed
the crew lounge ak 0930.

The RFE stated that, at 1130, he obssrved all of the locomotives
assigned to roadswitcher pservice tied up and ghut down and the
antomobiles belonging to the crew ne longer in the l2-car parking lot.
de assumed the crew to have left for the day and inquired of the
Traigmagster who was there whether he had given the crew permission to
leave, to which the Trainmaster replied in the negative. At 1300, the RFE



retumed from lunch and found the locomotives in the same position and
state and the parking lot still empty, a condition which -continued
through his departure from the cffice at 1550.

Conducter Bessom entered a “guick tie* indicating an off-dury btime
nf 1715. It is not apparent where the Conductor wWas when he wmade that
entry. The next day, Conductor Beszom submitted documentation for the
tie-up. He claimed, on bebalf of his crew, 10 hours of work {(eight hours
of straight-time and two hours of overtime).

The Trainmaster reviewed the time claim and downloaded the event
recorder for the locomobtive to ke uged for Claimant‘s assigoment. The
data ipdicated that it had not been woved between 1112 and 1745, when the
next crew used the Jlocomotive. CTC records confirmed return of the
locemetive to La Mirada at 1056 on February 22", leaving no documentation
of work having been performed by the crew for the remainder of the time
claimed. '

article 29(a) of the collective bargaining agresement provides, in
relevant part, that

{an employee’s). time will commence &t the tiwe [he 1s]
required to report for duty and will continue until the bime

The is] relieved. Time of the crew as a unit te continue
until the conductor registers off duty on the hours of service
register. . . .

The Carrier scheduled and held an investigation on Margh 31, 2006
at whigh the preceding information was provided.

Clzaimant testified at the heaxing that he did not assist Conductor

Besgom in completing any paperwork nor with any of the duties associated
with the Renegade/Hammerhead system. He tegstified that as the Rrakeman,
his duties do not include keeping track of time, but he stated that he
recalled that his time was correct. Claimant testified further that
there game a peint where Conductor Besson was complebing extensive
paperwork {cusbomer survey forms) and Claimant asked if he was needed any
longer. According to Claimant, when Conductor Bessom told him that he was
not needed any longer and tbat he could leave, Claimant testified that
he departed the property between 1500 and 1515 whereupon he went to
conduct some personal business. Claimant's 10 hours of pay for the date
nevessarily included payment for time after he lefr work,

Following the hearing, and based on evidence adduced at the bearing,
Claimant was dismissed from service for theft of time, in viclation of
GCOR Rules 1.4, 1.6, and 1.9.

The instaant claim protesting Claimant’'s disnissal and seeking his
reinstatement was presented in due course, was progressed on the property
in the usual manner, but without resclution and was then submitted to
this Beoard for hearing and decision.
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PUSTTIONS OF THE PARTIES: The Carrier argues thal it praoved, by
substantial evidence baged on the reeord az a whole, that Claimant
viclated the Rules with which he wag charged and was properly dismissed.
It asserts that the evidence establishes that Claimant ceased to perform
service and left the la Mirada office not later tham 1515, but claimed
and received 10 hours of pay for the day, including overtime.

The Carrier argues that Claimant knew or chould bave known that the
Conductor did not have the authority to send the crew home and clzim pay
and overtime on their behalf. It contends that Claimanc has too mch
geniority to claim plausibly that he simply relied on wkat hig Conductor
told him in terms of authorizing hisz departure from the property before
the expiration of eight hours.

BNSF maintaing, in any event, that Conductor Ressowm’s explanations
of where he was and what he was doing are neither plavsible ner
consistent. It argues that the evidence shows that {he Conductor was nct
present and did not perform work during time he claimed. The Carriex
contends that Claimant had no basis for the claim to time on the job up
to the time that the “conductor registers off duty” (see Article 29{a)
of the collective bargaining agreement) .

The Carrier argues that Claimant not only willfully and knowingly
claimed time and pay to which he was not entitled, but thereby destroyed
the trust in hig integrity to which the Carrier igp entitled. BNSF argues
rhat proven theft and dishonesty are grounds for dismigsal, withoub
regard to an employee’s length of service. Ib urges that the claim be
Genied.

The Ozganization argues that the Carriexr failed Lo sustain its
burden to substantiate the charges and prove that Claimant viclated the
rales cited in the investigatory notice. It asserts that the recoerd
contains insufficient evidence that corroborates the Carrier’'s allegation
that Claimant committed tiwe-slip fraud.

The Organization contends that the Carxier did not prove the
whereabouts of one of the Carrier officers on whose trestimony the
dismissal iz based. It asserts that there is a lack of precision and
absence of documentation with respect to the presence of the Carrier
officers. The Organisation challenges the Carrier’s alleged tims linme of
the officer’'s movements and cobservations. It argunes, apparently, that
the Carrier failed to prove that i1t maintained a constant observation of
the terminal area and crew lobby. The Organization points cut that cne
Carrier officer who might have been called to substantiate the movements
of the other Carrier officer did not testify.

The Organization also points cub that the Carrier only produced one
engine tape even though the evidence zhows that there woera four engines
in the tie-up track. UIVU asserts that it is possible that the orew used
another engine but opines that the Carrier did not fully develop the
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facts in its investigation (an assertion which the Carrier protests as
new and unsupported argument).

By contrast, the Organigation argues, its timeline iz “static” and
places Claimant on the property for all the time ke claims and provides
an explanation for why additionzl time was required to carry out his
duties. it asserts that the testimony, including that of Conductor
Phillips, shows that Conductor Besgsom was on the property performing
service to the Carrler. The Organizabion points to the uploading of the
Renegade/Hammerhead at 1617 and pelnts out that such operation canpot
take place except for from cradles located on the property, thereby
ertablishing that Conductor Bessom was on the property performing service
- extensive paperwork - until at least 163i7. The Organization contends
that according to Article 29{(a}, so long as the Conductor is onm the
property perforwning duty, then the brakeman is entitled to be paid to the
Conductorss tie-up bime.

UTU denies that CQlaimant is g¢guilty of theft of time. The
Organization urges that the claim be sustained and that Claimant be
promptly returned to service with his seniority uniwmpaired and with all
pay and benefics restored, without deduction for outside earnings.

DISCUSSION AND ANBLESIS: It was the Carrier's burden to prove, by
substantial credible evidence on the record as a whole, CUlaimant's guilt
of the viclation charged and to establish that the penalty of diswmissal
was not arbiltrary or excesgsive. The Board concludes that the Carrier wmet
irs burden with respect to Claiment's guilt of the charges, but that
dismissal was not appropriate under all of the facts and circumstances.

Claimant ackpowledged depazrting the property on persomal business
not later than 1500 and 1515 on February 22°. It is not disputed that
Claimant accepted pay for hours after that time that he did neot actually
work. The regord demonstrates that Claimamt knew or should have known
that the purported auvthorizatiom te leave early that came from Conductor
Bessom was not, by itself, sufficient under Carrier procedures to perwmit
him to depart the property before the expiration of his duty day. The
tonductor was in charge of the crew, but he was not a Menagement cfficial
and lacked authority to grant Claimant paid time off. The implied
practice zllowing employvees to leave after their work was complete is not
proven and did net authorize Claiwant to leave work and still get paid.

The Organization’s arqument is not merely that Claimant’s departure
was authorized, bubt that, based on Axticle 29(a}, so long as his
Comnductor was performing his duties on the property - in this instance,
by £illing out extensive paperwork - Claimant was properly considered on
duty and entitled to be paid until the Conductor went off duty. Since the
Conductor was on duty until 21715, argues the Organization, Claimant was
entitled to be palid to that point. For several reascns, the Board is
unconvinced.
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Claimant’'s claim of derivative entitlement to continued pay when he
was not working canmot be greater than that of cthe Conductor on whose
status he was relying. The record here and in Case No. 5¢ establishes
that Conductor Bessom was nok present at the La Mirada office, the
parking lot, or otherwise performing legitimate duties during a
substantial period of the afterncon of February 22™. Claimant’s work
status cannct be vicariously protected by a Copductor who is mot at work
himself.

Morsover, The conulusion that Beesom was not present during most of
'ne afternoon calles into guestioan Claimant's story that Beesom granted
him permission to leave at 1515 ox B0, since the Board is not persunaded
that Bzesom was present to give such permission. Either Claimant lacked
permission, he 1lzft at some time different than he testifled oxr he
cbhtained permission te leave at some time other than when he lefo.
Pinally, the same Management witnesses who were present and who inspected
the property that afternoon looking for the crew £4id not see Claiwmant,
who testified that he was present until 1515 or 1530. Claimant’s story

does not wash.

For the same reasons the Organizatiom’s zllusions to practices
allowing employees to leave esrly and still get paid were uncoovincing
in Case No. 54, they are unconvincing here.

The Beard again notes that the Carrier could have gotten to the
bottom of Bhe sitnabtion ab lssue garlier than it did, and short of firing
a crew of jlong-service employess.

An appropriate penalty is an necessary element of a just result in
a disgiplinary case. The Board is aware that in a case of wilful and
intentional theft of time, dismissal is presumed to be the appropriate
penalty. The evidence pérsuades the Board that Claimant knew bebtter; and
he knew that pay was beiug claimed on his behalf for time he did not
work. That was wrong. His explanation for what happened is unpersuasive.
Bnd the Organization's asserted application of Rule 2% (a) to allow
empleoyees to be released Irom work but still paid is not adepted.
However, Claimant had the permission of his Conductor tc leave, and may
have believed that was sufficient o protect him from discipline for
taking pay for time not worked. He was in exyor. Neither is Claimant
protected by any implied practice of allowing early departures. There
is no proof of any such practice and no proof that any such practice
overrode Carrier rules requiring employees to work in order to get paid.

The Board notes that Claimant has nearly 39 years of service and a
generally goed record. In light of his extremely long service, the Board
concludes that the penalty of dismissal is excessive apd it dis
appropriate to modify the pemalty to reinstatememt on a last chance
pasis, without back pay or benefits. The Award so reflecks.
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AZNARD: The claim is sustained in part and Genied in part. The Carrier
nroved by substantial credible evidence that Claimant is guilty of

the charges against hiw. For reasone stated in the Opinion, the.

penalty of dismissal is reduced to a suspension of the length of
time Claimant was off. He shall be reinstated to service, with
seniority unimpaired, but without wages or benefits for the period
of hiz absence. Claimant is on nmotice that further instances of
deliberate false time claime may result in his dismissal, without
further resort to. corrective discipline, The Carrier shall
implement the Award within 30 days from its exescution.

Dated th:.s G?—H) day of éigéz,{éiz , 2007.
ww@#i.\

M. David Vaucghn, Neutral Member

Gene L. Shire, Carrier Member R. L. Marceau, Employese Membex




